STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT COF BUSI NESS AND

PROFESS|I ONAL REGULATI ON,

Dl VI S| ON OF REAL ESTATE,
Petiti oner,

VS. Case No. 01-3128

ELIO M RODRI GUEZ and COAST TO
COAST REALTY, | NC.,

Respondent s.

N N N N N N N N N N N N N

RECOVMENDED ORDER
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STATEMENT OF THE | SSUES

Whet her Respondents, a real estate broker and his
corporation, commtted the offenses alleged in the
Adm ni strative Conplaint and the penalties, if any, that should
be i nposed.

PRELI M NARY STATEMENT

Petitioner filed an Adm nistrative Conpl ai nt agai nst
Respondents that alleged certain facts pertaining to a
transaction involving Lepanto International as owner of a
residential building | ot and CTC Devel opnent Corporation
(CTC Devel opnent) as the prospective purchaser. Respondent
Rodriguez is the sole owner of Respondent Coast to Coast Realty,
Inc. (CTC), and of CTC Devel opnent. The factual allegations
centered on a down paynent that was to be placed in CTC s escrow
account. Based on those factual allegations, Petitioner charged
the follow ng violations:

Counts | and Il: Respondent Rodriguez and Respondent CTC,
respectively, failed to account and deliver funds in violation
of Section 475.25(1)(d)1, Florida Statutes;

Counts 11l and IV: Respondent Rodriguez and Respondent
CTC, respectively, failed to maintain trust funds in violation
of Section 475.25(1)(k), Florida Statutes;

Count V: Respondent Rodriguez is guilty of failure to

deposit noney in escrow when the licensee is the purchaser of



real estate, in violation of Section 475.25(1)(d)2, Florida
St atutes; and

Counts VI and VII: Respondent Rodriguez and Respondent
CTC, respectively, are guilty of m srepresentation, breach of
trust, or violation of duty inposed by law in any business
transaction, in violation of Section 475.25(1)(b), Florida
St at utes.

Respondents requested a fornmal admi nistrative hearing, the
matter was referred to the Division of Adm nistrative Heari ngs,
and this proceeding foll owed.

Respondent Rodriguez did not appear at the final hearing,
whi ch was duly noticed for Cctober 24, 2001, because he had an
aut onobi | e accident. Respondent’s counsel appeared at the final
heari ng, but he was not aware of the accident until he
communi cated wi th Respondent Rodriguez by tel ephone the day of
the hearing. Wthout objection, Petitioner’s wtnesses
testified and were cross-exam ned, and Respondent was permtted
to testify by late-filed video deposition. The record in this
matter closed with the filing of the witten transcript of
Respondent Rodriguez’s deposition on Decenber 14, 2001. The
vi deo of the deposition was filed on Novenber 28, 2001.

At the final hearing, Petitioner presented the testinony of
John Esposito (an investigator enployed by Petitioner); Ricardo

Martinez-Cd (an attorney for the owner of the subject



property); and Angel Cabrera (the realtor for the owner of the
subj ect property). Petitioner's pre-marked Exhibits 1, 7, 11,
and 12 were offered and admtted into evidence. By Respondent
Rodri guez’s deposition, Respondents offered five exhibits, pre-
mar ked Respondents’ Exhibits A-E. Those five exhibits have been
admtted into evidence by separate order.

A Transcript of the proceedings was filed on Novenber 15,
2001. Each party filed a Proposed Recommended Order, which has
been dul y-consi dered by the undersigned in the preparation of
t his Recormended O der

FI NDI NGS OF FACT

1. Petitioner is a state licensing and regul atory agency
charged with the responsibility and duty to prosecute
adm ni strative conplaints pursuant to the laws of the State of
Florida, in particular Section 20.165 and Chapters 120, 455, and
475, Florida Statutes, and the rul es promul gated pursuant
t her et o.

2. At all times material to this proceedi ng, Respondent
Rodri guez has been a licensed real estate broker and the hol der
of |icense nunber BK-0596230.

3. At all tinmes material to this proceedi ng Respondent
Rodri guez has been the sole owner and qualifying broker for
Respondent CTC, which is a real estate corporation and the

hol der of |icense nunmber CQ 1005507



4. At all times material to this proceedi ng, Respondent
Rodri guez has been the sole owner of CTC Devel opment. There was
no allegation that CTC Devel opnent was |icensed by Petitioner.

5. At all times material to this proceeding Angel Cabrera
was a |icensed real estate broker affiliated with Principal
Real ty, Inc.

6. At all tinmes material to this proceeding, M. Cabrera
and his conpany represented Lepanto International, the owner of
property |ocated at 251 North Coconut Lane, Mam, Florida (the
subj ect property). The subject property is a vacant oceanfront
residential building |ot.

7. On Decenber 3, 1999, Respondent Rodriguez presented to
M. Cabrera an offer to purchase the subject property. The
purchaser was to be CTC Devel opnent or assigns.! The offer was
menorialized in a four-page formcontract copyrighted by the
Fl ori da Association of Realtors and styled "' As Is' Sal e and
Purchase Contract."?

8. The initial offer submtted by CTC Devel opnent
contained the material terns discussed below. The purchase
price was $500,000 with a down paynent of $25,000 and the
bal ance of $475, 000 being due at closing. Respondent CTC was
identified by the offer as being the escrow agent. The offer
refl ected that Respondent CTC had received the sum of $10, 000 as

part of the down paynent, and Respondent Rodri guez, on behal f of



Respondent CTC, acknow edged by his signature receipt of that
deposit.® The remainder of the down paynment, in the anount of
$15, 000, was to be made on or before Decenber 24, 1999. The
initial offer contained a clause that required the seller to
hold a second nortgage on the subject property in the anmount of
$100,000. The initial offer also contained a provision that
Respondent CTC woul d receive a real estate comm ssion of 3% of
the sal es price.
9. Respondent Rodriguez faxed to M. Cabrera on Decenber 3
or Decenber 4, 1999, a copy of the front of check nunber 1076
from CTC Devel opment to Respondent CTC in the anount of $10, 000.
The check, dated Decenber 3, 1999, reflected that it was a
deposit for the purchase of the subject property.
10. Respondent Rodriguez testified that he told
M. Cabrera that Respondent CTC did not have an escrow account
and that his attorney, Anibal Duarte, would serve as escrow
agent. Respondent Rodriguez testified that he faxed to
M. Cabrera a copy of the back of the check, which contained the
fol | ow ng:
DO NOT DEPOSI T: EXCHANGE CHECK FOR CASHI ERS
CHECK OR MONEY ORDER. ASSI GNED TO ANI BAL J.
DUARTE, ESQ , TRUST ACCOUNT.
11. M. Cabrera testified that Respondent nade no such
representation about the escrow agent and that he was not

provi ded a copy of the back of the check. Respondent



Rodri guez's self-serving testinmony conflicts with the clear

| anguage of the offer CTC Devel opnent nmade to purchase the

subj ect property and with M. Cabrera's testinony. It is clear
fromthe record that the seller's agents believed that
Respondent CTC was acting as escrow agent, that Respondent CTC
had received the $10, 000 deposit, and that Respondent CTC had
pl aced the deposit in its escrow account.

12. The representation that Respondent CTC would act as
the escrow agent was msleading. At no tinme material to this
proceedi ng di d Respondent CTC have an escrow account, and at no
time did Respondent Rodriguez intend for Respondent CTC to serve
as escrow agent. ldentifying Respondent CTC as the escrow agent
and representing that it had received the sumof $10,000 as part
of the down paynent was al so m sl eadi ng because those
representations created the clear inference that the noney was
being held in an escrow account. At no tine material to this
proceedi ng di d Respondents deposit, attenpt to deposit, or
intend to deposit the $10,000 check from CTC Devel opnent to
Respondent CTC in an escrow account owned by Respondent CTC. *

13. The m srepresentations as to Respondent CTC acting as
the escrow agent and as to Respondent CTC having received the
$10, 000 deposit were made in an offer, not in an executed

contract.



14. After receiving the initial offer fromCTC
Devel opnment, the seller made a counter-offer. In addition to
several mnor changes, the seller's agent del eted the provision
requiring the seller to hold a second nortgage, and he changed
the real estate conmm ssion for Respondent CTC from3%to 2%
The changes were made on the same formthat CTC Devel opnent had
subm tted. The provision pertaining to the second nortgage was
del eted by the use of whiteout. Before the counter-offer was
presented to Respondent Rodriguez, the seller's agent initialed
each change and M. Martinez-C d reviewed the docunents.
Thereafter, M. Cabrera net with Respondent Rodri guez and
presented the counter-offer to him

15. M. Cabrera testified that Respondent Rodriguez agreed
to all changes, and that when he |left Respondents' office, he
believed that the contract had been duly executed. M. Cabrera
testified that Respondent Rodriguez told himthat everything was
okay with the contract and that Respondent Rodriguez did not
object to the ternms of the contract, including the deletion of
t he provision regarding the second nortgage provision by the use
of whiteout or any other term of the contract.

16. Respondent Rodriguez testified that he agreed to the
reduced real estate conmm ssion, but that he did not agree to the
del etion of the provision pertaining to the second nortgage.

Respondent Rodriguez initialed the change pertaining to the real



estate commi ssion, but he did not initial the provision
pertaining to the second nortgage that had been deleted by the
use of whiteout.® Respondent Rodriguez asserted that there was
no executed contract.

17. Respondent Rodriguez testified that M. Cabrera was
given a formstyled "M scel | aneous O auses Addendunmt when he
vi sited Respondents' offices on or about Decenber 4, 1999. The
Addendum dated Decenber 4, 1999, naned Elio M Rodriguez/ CTC
Devel opnent Group, Inc., as owner, and Elio M Rodriguez as
br oker and supposedly nodi fied CTC Devel opnent's initial offer
as foll ows:

1. Page 3 Additional Terns:

Buyer/ broker, & disclosure to be signed and
execut ed.

2. That a survey be provided, and a prior
[sic] title policy and or abstract for
title, prior to closing.

3. That Coast to Coast Realty, Inc.
hol des [sic] the check 1076 for $10,000 and
exchange for a cashier [sic] check or noney
order and assign to Anibal J. Duarte, Esq.
Trust Account once all docunents are fully
execut ed.

4. That all contracts and addendum be
deliveryed [sic] in original signers [sic]
and that no whiteout be used.

5. That the subject |ot nust be buil dabl e
for the use of a single-famly residents
[sic] of no | ess than 3500 square feet.

6. That Coast to Coast Realty, Inc. wll
receive a 3 per cent total in comm ssion,
regardl ess owner/ broker [sic].

18. M. Cabrera and M. Martinez-Cid testified that they

never saw the addendum The conflict in the evidence is



resolved by finding that the greater weight of the credible
evi dence established that the addendum was not delivered to the
seller's agents.®

19. Respondent Rodriguez testified that on Decenber 6,
1999, he faxed the followng letter to M. Cabrera:

Pl ease be advised that the current
contract and check 1076 for $10, 000. 00
DOLLARS [sic] is NOLL [sic] & VOD. Since
whi t eout was used, the contract nust be done
inits original formw th out [sic]
whi t eout .

Until that tinme no further negotiations
will take place. This is for ny protection
as well as our [sic] sellers [sic].

20. M. Cabrera and M. Martinez-C d testified that they
never saw the letter dated Decenber 6, 1999. The conflict in
the evidence is resolved by finding that the greater weight of
t he credi bl e evidence established that the letter was not
delivered to the seller's agents.’

21. Decenber 24, 1999, was the deadline for the renmainder
of the down paynent, in the anount of $15,000, to be deposited.
That deposit was not nade. M. Cabrera testified that he tal ked
to Respondent Rodriguez several tinmes about the deposit, and
t hat Respondent Rodriguez assured himthat the deposit would be
made. M. Cabrera testified that Respondent Rodriguez told him

that a woman from Respondents' office was sent to the bank to

make the deposit in early January 2000, but that the woman

10



returned without making the deposit because the lines at the
bank were too |ong.

22. On January 10, 2000, Kristine Acosta, an enpl oyee of
CTC Devel opnent, sent M. Carera the following letter regarding
the subject transaction:

Pl ease be advi sed that due to
M . Rodriguez being hospitalized and absent
to conplete the contract requirenents he
hereby cancel s the above nentioned contract.

M. Rodriguez has expressed that as soon
as he has recovered he will contact you
personally if you are still interested in
conpleting this transaction.

23. On January 14, 2000, M. Martinez-Cid faxed to
Respondent CTC the following |letter regardi ng the subject

transacti on:

Under the contract, the second deposit is
| ong overdue. It was required on
Decenber 23, 1999. Consequently, unless you
advise this office, as attorney for Lepanto
I nternational, LC via (305)858-2513, of your
recei pt of the second deposit, in the anount
of $15,000, by [sic] on or before 5:00 p.m
on Monday, January 17, 2000, demand is
hereby nade for the tender of the initial
$10, 000 deposit, as full |iquidated damges.

24. In response to letter dated January 14, 2000, from
M. Martinez-C d, Respondent Rodriguez, as president of
Respondent CTC asserted the foll ow ng:
Pl ease be advised that the contract in
guestion was never fully executed by both

parties and or [sic] conpleted and therefore
this contract is not enforceable.

11



25. The conflict as to whether a contract did or did not
exist is resolved by finding that Petitioner failed to prove by
cl ear and convinci ng evidence that there was an executed
contract. This finding is based on the fact that the buyer did
not initial the provision pertaining to the second nortgage that
had been del eted by the use of whiteout.

CONCLUSI ONS OF LAW

26. The Division of Admi nistrative Hearings has
jurisdiction of the parties to and the subject of this
proceedi ng. Section 120.57(1), Florida Statutes.

27. Petitioner has the burden of proving by clear and
convi nci ng evi dence the allegations agai nst Respondent. See

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987); Evans Packi ng

Co. v. Departnent of Agriculture and Consuner Services, 550

So. 2d 112 (Fla. 1st DCA 1989); and Inquiry Concerning a Judge

645 So. 2d 398 (Fla. 1994).
28. Section 475.25(1), Florida Statutes, provides, in

pertinent part, as foll ows:

(1) The commi ssion may deny an
application for licensure, registration, or
permt, or renewal thereof; nmay place a
| icensee, registrant, or permttee on
probation; may suspend a license,
registration, or permt for a period not
exceedi ng 10 years; may revoke a |license,
regi stration, or permt; may inpose an
adm nistrative fine not to exceed $1,000 for
each count or separate offense; and may
issue a reprimnd, and any or all of the

12



foregoing, if it finds that the |icensee,
registrant, permttee, or applicant:

29. Counts | and Il charge Respondents with violating
Section 475.25(1)(d)1, Florida Statutes, which provides as
foll ows:

(d)1. Has failed to account or deliver to
any person, including a |icensee under this
chapter, at the time which has been agreed
upon or is required by law or, in the
absence of a fixed time, upon demand of the
person entitled to such accounting and
delivery, any personal property such as
money, fund, deposit, check, draft
whi ch has cone into the |icensee's hands and
which is not the |icensee's property or
which the licensee is not in |aw or
equity entitled to retain under the
ci rcumnst ances.

30. Respondents are not guilty of the violations alleged
in Counts | and Il because the contract was never fully
executed. Petitioner failed to establish by clear and
convi ncing evidence that M. Martinez-Ci d, on behalf of Lecanto,
was entitled to an accounting of the $10, 000 down paynent that
shoul d have been placed in Respondent CTC s escrow account.
Consequently, no violations of Section 475.25(1)(d)1, Florida
St atut es shoul d be found.

31. Counts Ill and IV charge Respondents with violating
Section 475.25(1)(k), Florida Statutes, which provides as

foll ows:

(k) Has failed, if a broker, to
i mredi ately place, upon receipt, any noney,

13



fund, deposit, check, or draft entrusted to
her or him by any person dealing with her or
himas a broker in escrowwth atitle
conmpany, banking institution, credit union,
or savings and | oan association |ocated and
doi ng business in this state, or to deposit
such funds in a trust or escrow account
mai nt ai ned by her or himw th sonme bank,
credit union, or savings and | oan

associ ation | ocated and doi ng business in
this state, wherein the funds shall be kept
until disbursenment thereof is properly

aut hori zed.

32. Petitioner proved these alleged violations by clear
and convincing evidence. Respondents had a clear duty to
pronptly deposit the funds it received from CTC Devel opnent in
an appropriate escrow account, and they failed to do so.

33. Count V charges Respondent Rodriguez with violating
Section 475.25(1)(d)2, Florida Statutes, which provides as
foll ows:

2. Has failed to deposit noney in an
escrow account when the licensee is the
purchaser of real estate under a contract
where the contract requires the purchaser to
pl ace deposit nopney in an escrow account to
be applied to the purchase price if the sale
i s consumat ed.

34. Respondent Rodriguez is not guilty of this alleged
vi ol ati on because he was not the purchaser. Although Respondent
Rodri guez owns CTC Devel opnent, Petitioner presented no evidence

that would justify ignoring the fact that CTCis a separate and

distinct legal entity.
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35.

Counts VI and VIl charge Respondents with violating

Section 475.25(1)(b), Florida Statutes, which provides as

foll ows:

36.

(b) Has been guilty of fraud,
m srepresentation, conceal nent, false
prom ses, false pretenses, dishonest dealing
by trick, schenme, or device, cul pable
negl i gence, or breach of trust in any
busi ness transaction in this state or any
other state, nation, or territory; has
violated a duty inposed upon her or him by
law or by the terns of a listing contract,
witten, oral, express, or inplied, in a
real estate transaction; has aided,
assisted, or conspired with any other person
engaged in any such m sconduct and in
furtherance thereof; or has fornmed an
intent, design, or schene to engage in any
such m sconduct and conmitted an overt act
in furtherance of such intent, design, or
schene. It is inmterial to the guilt of
the |licensee that the victimor intended
victimof the m sconduct has sustai ned no
damage or | oss; that the damage or | oss has
been settled and paid after discovery of the
m sconduct; or that such victimor intended
victimwas a customer or a person in
confidential relation with the Iicensee or
was an identified nenber of the genera
publi c.

Petitioner established that Respondents made

m sl eadi ng statenents by representing that Respondent CTC woul d

serve as the escrow agent and by stating that it had received

t he $10, 000 deposit, which infers that the deposit would be

pl aced in the escrow account of Respondent CTC, which did not

exi st.

15



37. Rule 61J2-24.001, Florida Adm nistrative Code,
contains the follow ng disciplinary guidelines that should be
applied to the violations found above:

(1) Pursuant to s. 455.2273, Florida
Statutes, the Commi ssion sets forth below a
range of disciplinary guidelines from which
di sciplinary penalties will be inposed upon
licensees guilty of violating Chapters 455
or 475, Florida Statutes. The purpose of
the disciplinary guidelines is to give
notice to licensees of the range of
penal ties which normally will be inposed for
each count during a formal or an infornal
heari ng. For purposes of this rule, the
order of penalties, ranging from|owest to
hi ghest, is: reprimand, fine, probation,
suspensi on, and revocation or denial.
Pursuant to s. 475.25(1), Florida Statutes,
conbi nati ons of these penalties are
perm ssible by law. Nothing in this rule
shal | preclude any discipline inposed upon a
| i censee pursuant to a stipulation or
settl enent agreement, nor shall the range of
penalties set forth in this rule preclude
t he Probabl e Cause Panel fromissuing a
| etter of guidance.

(2) As provided in s. 475.25(1), Florida
Statutes, the Commri ssion may, in addition to
ot her disciplinary penalties, place a
i censee on probation. The placenent of the
| icensee on probation shall be for such a
period of time and subject to such
conditions as the Comm ssion may specify.

St andard probationary conditions may

i nclude, but are not limted to, requiring
the licensee: to attend pre-licensure
courses; to satisfactorily conplete a pre-
I icensure course; to attend post-Ilicensure
courses; to satisfactorily conplete a post-
| i censure course; to attend continuing
education courses; to submt to and
successfully conplete the state-admnistered
exam nation; to be subject to periodic

i nspections and interviews by a DPR
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investigator; if a broker, to place the

| i cense on a broker-sal esperson status; or,
if a broker, to file escrow account status
reports with the Comm ssion or with a DPR

i nvestigator at such intervals as nmay be
prescri bed.

(3) The penalties are as listed unless
aggravating or mtigating circunstances
apply pursuant to paragraph

(4) The verbal identification of offenses
is descriptive only; the full |anguage of
each statutory provision cited nust be
consulted in order to determ ne the conduct
i ncl uded.

38. Rule 61J2-24.001(3)(c), Florida Adm nistrative Code,
provi des the guideline for a violation of Section 475.25(1)(b),
Florida Statutes. In the case of fraud, m srepresentation, and
di shonest dealing, the usual action of the Conm ssion shall be
to inpose a penalty of revocation. |In the case of conceal nent,
fal se prom ses, and fal se pretenses, the usual action of the
Comm ssion shall be to inpose a penalty of a three to five year
suspensi on and an adm nistrative fine of $1,000. |In the case of
cul pabl e negligence and breach of trust, the usual action of the
Conmi ssion shall be to inpose a penalty froma $1,000 fine to a
one year suspension. In the case of violating a duty inposed by
law or a listing agreenent; aided, assisted or conspired; or
formed an intent, design or schene to engage in such m sconduct,

t he usual action of the Comm ssion shall be to inpose a penalty

froma $1,000 fine to a five-year suspension

17



39. Rule 61J2-24.001(3)(e), Florida Adm nistrative Code,
provi des the guideline for a violation of Section 475.25(1)(d),
Florida Statutes. The usual action of the Conm ssion shall be
to inpose a penalty of an adm nistrative fine of $1,000 to a
five-year suspension.

40. Rule 61J2-24.001(3)(i), Florida Adm nistrative Code,
provi des the guideline for a violation of Section 475.25(1)(k),
Florida Statutes: a mninmumof a 90 day suspensi on and $1, 000
fine up to revocation

41. Rule 61J2-24.001(4)(b), Florida Adm nistrative Code,
provides the foll owi ng may be considered as aggravating or
mtigating circunstances in determning the penalties to be
i nposed for violations such as the ones found herein:

(4)(b) Aggravating or mtigating
ci rcunst ances nmay include, but are not
limted to, the follow ng:

1. The severity of the offense.

2. The degree of harmto the consuner or
public.

3. The nunber of counts in the
Adm ni strative Conpl ai nt.

4. The nunber of tines the offenses
previously have been commtted by the
| i censee.

5. The disciplinary history of the
| i censee.

6. The status of the licensee at the tine
t he of fense was conmtted.

7. The degree of financial hardship
incurred by a licensee as a result of the
i mposition of a fine or suspension of the
i cense.

8. Violation of the provision of Chapter
475, Florida Statutes, where in a letter of

18



gui dance as provided in s. 455.225(3),
Florida Statutes, previously has been issued
to the |icensee.

42. The recommended penalties that follow are based on the
findings of fact and concl usions of |aw contai ned herein,
together with Petitioner's guidelines. The undersigned has
considered the followng as mtigating factors in making the
recommendations that follows: Respondents have no disciplinary
record and there was no harmto the public resulting fromthese

vi ol ati ons.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that Petitioner enter a final order
findi ng Respondents not guilty of the violations alleged in
Counts I, Il, and V of the Adm nistrative Conplaint. It is
further RECOMVENDED that the final order find the respective
Respondents guilty of the violations alleged in Counts I1Il, 1V,
VI, and VIl of the Adm nistrative Conplaint. For the violations
of Counts Ill and IV, Respondents' |icenses should be suspended
for a period of 90 days and each Respondent should be fined the
sum of $1,000. For the violations of Counts VI and VII,
Respondents' |icenses shoul d be suspended for a period of six
nmont hs and each Respondent should be fined the sum of $1, 000.
It is further RECOVWWENDED t hat the periods of suspension run

concurrently.
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DONE AND ENTERED t his 31st day of January, 2002, in

Tal | ahassee, Leon County, Flori da.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Division of Adm nistrative Hearings
this 31st day of January, 2002.

ENDNOTES
" There was no evidence that CTC Devel opnment ever assigned its
interest in the contract to another party.
2/ petitioner introduced the offer, as subsequently nodified, as
its Exhibit 11 and Respondents introduced it as their Exhibit C
Both Petitioner's Exhibit 11 and Respondents' Exhibit C were of
poor quality and very difficult to read, perhaps because the
parties had faxed the formto each other after changes were nade
and then duplicated what had been faxed. The original of the
formwas not offered into evidence.

3 The initial formreflected that the deposit was subject to
t he check clearing the bank by Decenber 7, 1999.

4 The nisrepresentations were nade in an offer to purchase real
estate, which is clearly a business transaction within the
meani ng of Section 475.25(1)(b), Florida Statutes. \Wether the
of fer ever becane an executed contract is irrelevant to the

i ssue as to whether the msrepresentations in the offer violated
Section 475.25(1)(b), Florida Statutes.

 In addition, the line on the formproviding the effective
date of the contract was |eft blank. This fact is irrelevant to
whet her the offer ripened into an executed contract because the
of fer defines the effective date of the contract as being the
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date on which the last party signed or initialed acceptance of
the final offer or counter-offer. That date can be proven by
extrinsic evidence.

® I'n making this finding, the undersigned has consi dered
Respondent Rodriguez's testinony that he could not have cl osed
this transaction wi thout the $100,000 second nortgage. The
addendum obj ects to the use of the whiteout, but it does not
object to the deletion of the second nortgage provision. The
under si gned has al so considered that this addendum was not
provided to Petitioner's investigator during the investigation
stage of this proceeding.

" This letter also was not provided to Petitioner's

i nvestigator during the investigation stage of this proceeding.
Further, the conduct of the seller's agents was inconsistent
with their having received such a letter. Mreover, the letter
is inconsistent with the letter subsequently witten by Kristine
Acosta, an enpl oyee of CTC Devel opnent, which is discussed in
Par agr aph 22 of this Recommended Order.

COPI ES FURNI SHED

Steven W Johnson, Esquire
Steven W Johnson, P.A
1801 East Colonial Drive
Suite 101

Ol ando, Florida 32803

Juana Car st arphen Wat ki ns, Esquire
Depart ment of Busi ness and

Prof essi onal Regul ati on
400 West Robi nson Street
Hur st on Buil di ng- North Tower, Suite N308
Ol ando, Florida 32801

Jack Hisey, Deputy Division Director
D vision of Real Estate
Departnment of Busi ness and

Prof essi onal Regul ati on
400 West Robi nson Street
Hur st on Buil di ng- North Tower
Olando, Florida 32801
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Hardy L. Roberts, 111, General Counsel
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.

! There was no evidence that CTC Devel opnent ever assigned its interest in
the contract to another party.

2 Petitioner introduced the offer, as subsequently nodified, as its Exhibit
11 and Respondents introduced it as their Exhibit C. Both Petitioner's

Exhi bit 11 and Respondents' Exhibit C were of poor quality and very difficult
to read, perhaps because the parties had faxed the formto each other after
changes were nmade and then duplicated what had been faxed. The original of
the formwas not offered into evidence.

8 The initial formreflected that the deposit was subject to the check
clearing the bank by Decenber 7, 1999.

4 The misrepresentations were made in an offer to purchase real estate, which
is clearly a business transaction within the neaning of Section 475.25(1)(b),
Florida Statutes. Whether the offer ever became an executed contract is
irrelevant to the issue as to whether the nisrepresentations in the offer

vi ol ated Section 475.25(1)(b), Florida Statutes.

5> In addition, the line on the formproviding the effective date of the
contract was left blank. This fact is irrelevant to whether the offer

ri pened into an executed contract because the offer defines the effective
date of the contract as being the date on which the |last party signed or
initialed acceptance of the final offer or counter-offer. That date can be
proven by extrinsic evidence.

5 In making this finding, the undersigned has considered Respondent

Rodri guez's testinony that he could not have closed this transaction w thout
t he $100, 000 second nortgage. The addendum objects to the use of the
whiteout, but it does not object to the deletion of the second nortgage

provi sion. The undersigned has al so considered that this addendum was not
provi ded Petitioner's investigator during the investigation stage of this
proceedi ng.

” This letter also was not provided Petitioner's investigator during the

i nvestigation stage of this proceeding. Further, the conduct of the seller's
agents was inconsistent with their having received such a letter. Moreover,
the letter is inconsistent with the |letter subsequently witten by Christine
Acosta, an enpl oyee of CTC Devel opnment, which is discussed in Paragraph 22 of
thi s Reconmended Order.
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